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J(//z,
Pavid Navecky ~ .9? /g‘b
Surfuce Trapsportation Bourd 1)
393 E Sireel, SW Q%%Of ///
Washington, 13C 20423 %V

Auention: Environmental Filing
Docket No. FD 35095
naveckyd@stb.dot.gov

Re:  Sierra Club Comments on Alaska Railroad Port MacKenzie Rail Line Extension
Near Mr. Navecky:

The Sicrra Club and Cook Inletkevper have reviewed the draft and final Linvironmental impact
Statement (EIS) for the proposed Port MacKenzic Rail Extension project and provide the
lollowing comments. )

‘The Sierra Club is a nationwide non-profit membership organiznion with over 600,000 members
nationwide, and almost 1,500 members in Alaska. The Sierra Club is dedicated to exploring,
enjoying. und protecting the wild places of the Earth; lo pructicing and promoling the responsible
usc of the Kanh’s resources and ecosystems: to educating and enlisting humanity 1o protect and
restore the qualitly of the natural and human environment; and to using all lawful means to carry
out these ohjectives. The organization educates the public about the impacts of coal mining,
wransport, and consumption and advocates for policies that encourage cleaner sources of energy.
The Sierra Club’s concerns encompass the exploration, enjoyment and protection of the air and
waters in Alaska, and many Sierra Club members visit and use the lands that ' would be affected
by this project for recreational and aesthetic purposes such as hiking, dog sledding and nature
study and enjoyment,

Cook Inletkeeper, formed in 19935, is 4 vommunily-based nonprofit organization that combines
advocacy, vducation and science. The organization's mission 1s 1o protect Alaska's Cook Inlet
watershed and the life it sustains. Inletkeeper monitors the Cook Inlet, educates the public, and
focuses advocacy efforts on stewardship and vncouraging citizen participation. The Cook Inlet
watershed is a spectavular ecosystem covering 47.000 square miles of Southeentral Alaska. The
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walershed is home 10 most Alaskans and exiends from Mt. McKinley in the north 1o the Gult'of
Alaska along the south central coas ol Alaska. The Cooh [nlet watershed would he impacted by
the proposcd Port MacKenzie rail praject.

"he National Environmental Policy Act (NEPA) is our “basic national charter or the protection
of the environment.” 40 C.F.R. § 1500.1. To accomplish these purposes, NEPA requires all
apencies of the (ederal government 1o prepare a “detailed statement™ that discusses the
environmental impacts of, and reasonable alternatives to, all “major Federal actions significantly
affecting the quality of the human environment.” 42 U.S.C. § 4332(2)(C). The EIS must
“provide full and [air discussion ol significunt environmental impacts and shall inform decision-
makers and the public of the reasonablc aliematives which would aveid or minimize udverse
impacts or enhance the quality of the human environment.” 40 C.F.R. § 1502.1. For ihe reasons
staicd below, the LIS is legally and wechnically flawed. Accordingly, the Sierra Club and Cook
Inletkeeper request that the Surface I'ransportation Board conclude the Pont MacKenzie rail
project will cause significant and irreparable environmental harm and reject the proposed action,

Although NEPA does not require a particular substantive outcome. it does require federal
agencies 1o take a ~hard Jook™ al the environmenial impacts ol proposed agency actions. See
Roberison v. Methow Valley Citizens Council, 490 U.8. 332, 350 (1989); 42 U.S.C. § 4331 ev.
seg. To take a ~hard look™ under NEPA, agencies must consider the relevant factors and the
important aspects of their actions. See Friends of the Boundary Waters Wilderness v. Dombeck,
164 F.3d 1115, 1128 (8th Cir. 1999). If an agency approves a major federal action without
1aking a hard look at its impacts, u court musi sct eside the agency action as arbitrary and
capricious. See Roberison, 490 U.S. a1 350; 5 U.S.C. § 706. One of NEPA’s fundamental
purposes is 10 demonstrate that the agency has properly considered the environmental
consequences ol its actions and given the public an opportunity to respond to the agency’s
disclosures, See Robertson, 490 U.S. at 349 (explaining that NEPA “guarantees that the relevant
information will be made available 10 the larger audience that may also play a role in borh the
decision-making process and the implementation of that decision™).

‘I'he environmental review for the proposed Port MacKenzie rail project falls far short of the
standard NEPA and federal courts have held is required for un LIS in tlerms of analyzing impacls
to water resources. fish and aqualic specics, und wetlands. Additionally, the LIS failed 10 analyze
cumulative and indirect climaie impacts Irom grecnhouse gas emissions and indireel air and
walcer qualily impacts, as explained in deail below.

1. The FEIS Failed to Adequately Examine Impacts to Water Resources.

‘T'he 218 fails 10 take the requisite “hard look™ at impacts W water resources, The EIS notes in
several places that the Board intends to comply with state and federal permits. The [E1S does not,
hawever, provide enough inlormation to dewermine whether any ol the project alternatives can
comply with the federal Clean Water Act {CWA), Thare is no question that the rail extension
will require dredging and filling hundreds o acres of wetlands, even under the environmemally
prelerred alternative identitied in the EIS. EIS a0 $-20. Section 404 of the CWA prohibits the
dredging or filling of wetlands withowt first receiving a § 404(b) permit Irom the LS. Anny
Corps of Engincers. 33 1L.S.C § 1344, The Corps has adapted stringent guidehines tha place
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various obligations on the permitee hefore receiving a 404 permit. For instance, a 404 permit
may not be issued if there is a practicable aliernative that would have less adverse impacis on
aqualtic resources, 40 C.F.R, § 230.10-12; see Bering Strait Citizens for Responsible Resource
Dev. v U S, Army Corps of Engineers. 524 17.3d 938, 946 (9th Cir. 2008) (discussing the 404
permilling process). Additionally, under the 404 Guidelines, a permil may not be issued unless
the project proponent takes appropriate and praciicable steps Lo minimize the impacts of the
discharge on the aquatic ccosystem. 40 C.F.R. § 230.10(d). Even then, il the project is not
walcr-dependunt (i.e., involves operation and construction of a rail line) there is a sirong
presumplion that practicable alieraatives exist with fewer aqualic impacts, and the permit cannol
be issued unless this presumption is overcome. 40 C.F.R. § 230.10(a)(3).

Both the drait and final EIS failed 1o provide enough information to make a reasonable
determination as 1o whether discharges of (il material associated with the proposed project can
comply with the Corps’ CWA § 404 Guidelines described ubove. As described more fully
below, the RIS lails 1o provide adequate information about the impacts 10 water resources,
wetlands, and fish species 10 determine whether any of the proposed alternatives could be
considered the l2ast practicable aliernmive. Thus. the E1S fails 1o meel NEPA's informational
purpose to "provide full and fair discussion of significant environmemial impacis™ and lails o
inform the public and decision mmakers abuut potential aliernatives 10 avoid or minimize
cnvironmental impacts. 40 C.I.R. § 1502.1. As the U.S. Environmenta) Protection Agency
(I:PA) summarized in its comments on the drafl EIS, the proponent has not provided sufficient
information 10 determine whether a less harm(ul practicable allernative exists, Far from
correcting this omission in the final drall, the final IS simply dismisses TPA’s concern by
noting that such intormation “will be developed as the subsequent permit process lakes place.™
1218 = 23-68,

2. The FEIS Falled to Adequately Examine Impacts to Fish and Other Aquatic
Resources.

ITach of'the proposed alternatives, aside from the “no project” aliernative, would result in
signilican! impacts Lo wetlands, surluce walers, and the snadromous salmon that rely on these
waters, As noled by the National Marine Fisherics Service (NMFS) in its comments on the draft
EIS, the proposed rail line would cut throuph areas designated us “essential fish habiial™ for
anadromous salmon. Despile acknowledging these impacts, neither the drafl nor final EIS
providus enough information to determine the full extent of the impacts on fish, To
uppropriately analyz¢ the impacts Lo lish species. the agency first must collect better data on the
extent 1o which Iish will be present i the proposed ten 1o eighleen stream crossings. As NMFS
commented, the project proponent conducted extremely limited fisheries siudies that cannot
serve as the basis for any sound estimaies of the project’s impacts 10 lish. One-wecek surveys like
the ones prepared for the EIS do not provide enough daia for scientifically delensible
conclusions about fish impsets. The £18s reliance on such a limiied sphere of data blatamily
disregards the NEPA ~hard look doctrine.”

>
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3. The FEIS Failed 1o Adequately Examine lmpacts to Wetlands,

‘I'he surveys the project proponent used 10 assess the quantily, function, and quality of the
wetlands that the project witl impact are similarly flawed. Although the EIS goes o some length
cataloguing the ways in which construction of a rail line could impact surlace warers and
wetlands, the studies conducted 1o determing how much ol these walers and wetlands will
aciually be impacted are inadequate. The E1S notes that impacts 1o wetlands and surfuce waters
could result from several aspects of the proposed project, ineluding clearing and yrading,
excavation work, and construction of roads, bridges, and culverts. Finul KIS (FEIS) a1 §-17.
Although the TS does estimate the 1otal acres of wetlands impacted by the project, as noted by
NMTS in its comments, the rapid assessment and acrial survey methods used 1o prepare the EIS
are likely to significantly undercstimate the amoum of wetlands impacied by the projeel. NMFS
recommended the project proponent undentake thorough wetlands surveys and [unctional
assessments in order 1o accurately determine the amount, function, and quality of wetlands that
will be lost as a result of the project. The final EIS dismisscs NFMS' comment by baldly
asserting, without any support, that the level of detail that NIFMS suggesied would be necessary
lo determine actual impacts 10 wetlands is not required under NIEPA. FEIS a1 23-107.

Additionally. the EIS drastically underesrimates the impacis to wetlands by limiting the
evaluation of wetlands impacted 10 the rail line fooprint, even though the XIS acknowledges that
impacis 1o wetlands will occur outside the rail footprint. FEIS at 4.5-10. Rather than undertake
the ~hard look™ reguired by NEPA, the EIS docs not even aitempt W assess these impacts,
insiead dismissing the concemn as 1o difficult 10 determine, noting: “|ijmpacts outside the rail
line footprim cannot be quantitatively assessed.” fd. The LIS then siates that such impacts
depend on various faciors, including the type of wetland crossed, the effectiveness ol the
drainage structures, and proposcd avoidance and mitigation measures.” Jd. As noted above,
however, although proper weulands surveys could casily determine cach ol these faclors, proper
surveys have not been done, and, ax a result, there has been po quantitative analysis of the
project’s impacts 1 wetlands that lic just beyond the rail line lootprint. Given that there are at
Icast hundreds ol acres of wetlands within the footprint, the EISs failure 10 cvaluate the impacts
10 wetlands adjucent 10 the project represents a major flaw in the Board's enivironmental analysis.

Additionally. the EIS Iails 10 meet NEPA requirements by putting ol a delermination of
wetlands mitigation. FEIS at 4.5-27. Under the EIS. the proposed compensatory mitigation
measures Jor loss ol wetlands have not been determined, but could include wiilizing a “welland
hank™ or creating new wetlands, /. Simply staing that ecompensatory mitigation would be
addressed later fails to comply with NEPA regulations, which require thay environmenial
inlormation must be available 1o citizens and public offivials helore decisions are made and
belore actions arc 1aken. 40 C..R. § 1500.1(b).

4. The FEIS Failed ta Consider-All Environmental Impacts From the Proposed
Project, Including Cumututive and Indirect Climate Impacts From Greenhouse

Gas Emissions.

NIZPA requires the consideration ol al} direct and indirect impacis siemming from a proposed
project. The Council for Environmental Quality (CEQ), which implements NEPA at the [ederal



00~Jun=2011 02:03pm  From= T-205 P.007/011 F-838

level, has issued drali lederal guidance on how 1o evaluate the effects ol greenhouse pas (GHG)
emissions under NEPA.' ‘The Federal Guidance confirms that both direet and indirect GHG
emissions should be evaluated in the context of “cumulative effects™ in an EIS if signilicant. fd.
41 3 ("Analysis of emissions sources should take account of all phases and elements of the
propuosed action over its expeeted life, subject 1o reasonable limits on [casibility and
practicality.™) Under the Federal Guidance, NEPA documems should put direct and indirect
G11G emissions associated with a project in the context vl the “aggregaie effects of past, present,
and reasonably foresecable (uure aciions” reluted 1o climate. Zf. at 9-10. As the guidance
voniirms, the duty 10 evaluaic all climate related impacts is not new, Rather, climate is an
important tactor w be considered within NEIPA's existing [ramework. /d. at 11, Furthermore,
CEQ notes that agencics must take particular car 10 consider the impacts of climate change on
populations pariicularly vulnerable to climate change, such as many Tribal and Alaska Native
communities.”

Several cases confirm that NEPA requires evaluation of climate-related impacts even where
those impacts are indirectly related w the praject under review. In a case with circumsiances
analogous t the Port MacKenzie rail projeat, Mid-Siaies Cualition for Progress v. Surface
Trunsporiation Board, 345 F.3d 520 (8th Cir. 2003). the Eighth Circuit Court of Appeals
invalidaied an 151% for a rail construction project intended 10 supply coul from the Powder River
Basin to power plants because it failed 10 analyze the emissions of burning the coal that would be
iransported by the rail project. When the nature of the project’s impact is foreseeable, vven if the
full extent is not, the agency must still analyze such impacts. /d. at 549. The court found that it
was reasonably foreseeable that the project was poing 10 increase the country's long-term
demand for coal and, consequently, the adverse impacts ol coal burning, both ol which should
have been considered in the LIS. /d.

Similarly. in Border Plant Working Group v. Department of Energy, 260 F. Supp. 2d 997
(8.1D. Cul. 2003), 4 lederul district court invalidawed a decision 10 approve transmission lines that
would connect proposed power plants in Mexico 1o the U.S. power grid because indirect effects
- were not considered, The coun found than the decision violated NEPA because decision-makers
luiled 10 consider the impacts ol the operation ol the Mexican power plams—including impacts
on air quality and climale-—that were closcly linked to the transmission lines. The court found
thar the operation of the power plants were an “indirect effeer™ of the wransmission line project
because the two were causally linked. /d,

T'here is no analysis in the dralt or linal EIS of the reasonably loreseeable cumulative and
indireet impdcets of the Port MacKenzie rail project, which would cause additional mining and
other resourve extraction in the inierior part ol the state, and a subsequeni increasc in coal
burning and export. All ol these activitics would scerve as signilicant sources of greenhouse gas
emissions. The drafl and 1inal EIS tor the Pornt MacKenzie rail project does address some climate

' Available a1 hup:/ieeq hss.doe.govinepa/regs/Consideration of kffects of GEHG Dran

NEPA Guitance FINAL_ 02182010.pdf.

" Sewr nd ut § 0 1'nibal and Alasha Native cotnmunitivs thit mainion their eluse relationship with the cycles of nature
have observed the changes that are already underway, incliding the meling of permatrost in Alaska, disappearance
ol mputtant specis of trees, shitting iigiation patterns ol etk and 1ish, and the drying of lakes and rivers, These
elfucts alliet the sursevinl 1or bath thar livelibood and ther vollyre ™
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issues in Seetion 8 and 16 5.6 but.the analysis is limited to the rail line's construction and
operation-related emissions.

Further, the RIS does scknowledge such indirect consequences of the project—increased mining,
increased exports and higher coal [ired power plant emissions —even while failing 10 analyze the
associated emissions, On page -4 of the final EIS, the 8T8 recopnizes that impacts related 1o
mining are reasonably foreseeable: “[tThe Applicant believes thar by creating a rail connection
with Port MacKenzie, the proposed project would muke the development of existing natural
resources in Interior Alaska, including the coal, limestone, timbcer, and metallic mineral resources
along the existing ARRC main line corridor, more ¢conomically feasible.” Given that Alaska
possesses roughly hall the known coal reserves in the U.S., such increased coul mining is not
inconsequential and should have been analyzed in the GIS.

It is widely acknowledged that the rail project would encourage the increased export und buming
of coal in South America, Japan, China and other Asian countrics by providing a link from
Alaska’s mu.nor 1o the port, as discusscd in & cost-benelil report about the Pon MacKenzie rail
line expansion.’ Indeed, the Port MacKenzie Master Plan from February 1, 2011, notes that
“[d]ue 10 the design of this relatively high speed freight rail extension. and the inherent
lrunspnrlauon cost savings, the amount of coal wransporied over the extension during the second

five years could be up 1o four million tons [of coal] (Metz. 2007a)." (mehasls added)! Test coal
shipments have alrcady occurred at Pon MacKcenzie in anticipation of gmnmg rail access that
wauld make regular coul exports from Port MacKenvie economlcally feasible.® There is no
mmlysw ot the impact ol burning 4 million 1ons of coal each year in Asian or South American
countries in the drall or final CIS. The luck of analysis ol these significam greenhouse gas
impacts in the drafi or [inal EIS disregards NIEPA's requirement to provide analysis ol
reasonably foreseeable direct and indircet impacts,

Additionally, due to the increased traffic und industry that the rail line is expected 10 bring 10
Pon MacKenzie, there are plam o build a power plam, which may create an additional | million
tons of coal demand per yéar.® In the cumulative impacis section, the FEIS notes that the
*Maranuska Flectric Association coal-fired power plant is not being considered until at least
2012 (Carter, 2008) and is therefore not considered reasonably foresecable™ without providing
any additional analysis. FI}IS -2, Given that these plans are tied Lo the consiruclion of the rail
linc-—and relate to the cual that would be ransported by the ruil line—the emissions from such a
plant should have been analyzed in the FEIS rather than ignored,

As writlen, the LIS fails 1o analyze the impact ol at least five million 1ons of coal cach year that
would be exporied and/or used in 4 power plamt as lacilitated by the rail line. This amaunts 10

¥ Availuble av hitp:/rwww.iser.van.atasha edu/publications/PMK. Raiitixtension.pdi.

' Pait MacKenzie Master Plan Update, Febraury 1. 2001, 0 p. 11, accessed:

hupiwww.matsugov us‘doeman/dae view!'3226-port machenzie-master-plan-

updasefinal Junpl=compnnentd: formal-raw.

* Ancharage Daily News, June 10, 2010, hupsiwwy mpu.coms 200 0/06,07/13 11330 usihelli-tesis-conl-loading-
athunl. See wivo Mat Su Valley Fronticrsman,

hnpy rontiersman.cain/articless20) 0 ﬁts'u_n_m_;;u _news doedeh2a29ceciNI 7406795 4x1. For the test shipmem, the
conl wan Lrucked Irom a Usehelli mine in Healy becuise the rail capacity does nut ver e,

" Port MucKenzie Master Plan Update, February |, 2011, atp. 11,
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roughly ten million tons ol CO, that were not aceounted for in the E1S, whn.h represents about a

fourth of the entire state of Alaska’s annual CO; emissions as of 2007.” Additionally, there was

no analysis ol the impact from such emissions v populations particularly vulnerable to climate

change, such as muany ‘Tribal and Alasks Native communities.

5. The FEIS Failed 10 Consider the Projecet’s Indireet Impacts on Air and Water
Quuality.

‘The indircet impaets of the increased minimg, export, and burning ol coal that the Jrall and final
F18 failed 10 consider extend beyond grecnhouse pas emissions. Mining causes a broad array off
environmental harms through contaminition of air. surlace und groundwater. Transportation of
coal aver long distances also has signilicant environmental impacts, including the lossil fuel
consumption ol moving large volumes of material over long distances via hoat as weil as the
diesel pollution from the rail line.

Rurning the coal exponed abroad also poses u significant risk o mercury pollution, which comes
from coal-fired power plants. In Alaska, the major source ol mercury pollution is coal-fired
power plants in Asia that travels 10 Alaska via the air and ocean currents.® Mercury can cause
adverse health efTects, including learning and developmental disorders, curdiovascular disease,
und immune suppression. ‘T'he state o’ Alaska u.suc.d a [ish consumption advisory becausc
mercury is already a scvere problemn in the susie.” Consequently, the EIS should have analyzed
mercury impacts [rom coal that this rail praject would facilitae,

Moreover, data shows that open coal irain cars  the type ol rail car commonly used to transport

.conl—losc huPc. volumes of coal dust during ransportation, which is a signilicant air and water
quality issue. " Coal dust is a ballast safety issuc and has been linked 10 train derailments, as
discussed in a recent proceeding belore this agency where the $'113 lound coal dust 10 be “a
pernicious bullast foulant.™" The drart and final E1S address some dust impacis on vegetation
near the rail line from construction, bul neither document examines the serious impacts known to
be caused by coal dust from the rail transporiation of coal, another reasonably loreseeable
indireet impact which was nat analyzed in the LIS,

For the foregoing reasons, the Sierra Club and Cook Inletkeeper respectiully urge the Surface
‘I'ransportation Board 1o conclude that the Port MacKenzie rail project will cause sipnificam,
irreparable environmental harm und reject the proposed project. In the alicrnative, we requesl

"Tuble K-6 un puye s-o ul'the FEIS estimates 3,141 metric tons ol CO; during rail construction and 2,606 melric
tons ol CO, during rail vperation. Alaska’s "(10'7 CO-emissions can be found in 12PA 2009, State CO, Emissions
Irvm tossil Tuel combusiion, 1990-2007, availuble:
hnp Hwww . gpa.govisiarejocalelimaerducomentspd*COFI'C_ 2007 pdff

* Physicians ror Sociul Responsibility, hap:rrwww psr.org/news-eventsievents/mercury-pollution-in-alaska. htm!.

* Avmhhlu Al W www . hss,state, gk us/preass.” ()Il7l|)dllprlHl31)7!!ah-tuu'wnlplmn-hu.ln pdf.

An.mrdmg 10 Burlingion Northern San Fo (*BNSF") studivs. 500 10 2,000 Ibs of conl van be lost in the form of
dust for each rail car, In olher studies, sgain according 10 BNSFE, as much s three percent of the coal in each car
tursund 3600 Ihs per cur) ean be [ost in the Torm of dust.

' Sev Decision, March 2, 2011, Arkansas Fleeine Coopermive Assuciabon-  Petibon (or (eclaratory Order, Surface
ltansportation Board, 1Jochet Nu FD 35305, Soe wlser
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that the Surlace Transporation Board withdraw the FLEIS and produce 4 supplemental ZIS for
public review and comment to address the deficiencies in the current FEIS,

Respectilly Submirted.

oy

Nathanicl ShoalT, csq.

Sierra Club Environmenial Law Program
835 Second St, Second Floor

San Francisco, CA 94105

Tel: (415)977-3610

Fax: (415)977-5793 -
nathanicl.shoaltZsicrraclub.org

e Vot

Jessica Yarnall, esq.

Sierra Club Environmental l.aw Program
85 Second St, Second I\loor
San Fruncisco, CA 94105
Tel: (415) 977-5636
Fax: {415) 977-5793
jessica.yamnall@sicrraclub.org

Mike O'Menra

Vice Chairman

Sierra Club Alaska Chapler
750 W, 2nd Ave, Sune 100
Anchurage, AK 99301

Tel: 907-276-4048

Fax: 907-258-6807
mikeoiegdhorizonsatellite.com

Rob Shavelson
LExecutive Direetor
Cook Inictkecper

3734 Ben Walwers [.ane
Homer, Alaskr 99603
Tel. 907.235.4068

Fax 907.235.4069
hob@inluikeeper.org
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CERTIFICATE OF SERVICE

1 hereby certify that earlier inday a copy of the foregoing Sierra Club and Cook
Inletkecper Commenis on the Port Mackenzic Rail Extension Project Final
Environmental lmpact Suuement was liled electronically with the Surface Transportation
Board und additional copies will he sent today to the following parties of record via
U.S.P.S. mail.

Chrisiopher Aadnesen Kathryn Kusske Floyd
Alaska Railroad Corporation Dorsey und Whitney LLP
327 W Ship Creek Ave 1801 K Street, Suite 750
Anchoruge, AK 99501 Washingion, DC 20006
Brian Lindamood Don Perrin
Alaska Railroad Corporation Alaska Depariment of Natural Resources
PO Box 107500 550 W. 7" Avenue, Suite 1430
" Anchorage, AK 99510-7500 Anchorage, AK 99501

Christine B, Reichgortt

United States Environmental Protection Agency
Region 10

1200 Sixth Avenue, Suite 900

Scartle, WA 98101-3140

Daniel Roberison
1301 Snowline Dr.
Anchorage, AK 99507

Dated June 2, 2011, _ /ﬁ,ék_ %{K"’ é\__

Nathaniel Shoalf, esq.

Sierra Club Environmental Law Program
85 Second St., Second Floor

Sun Francisco, CA 94105

Tel: 415-977-5610

Fax: 415-977-5769
Nathaniel.shoalf@sierraclub.org
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